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Legal Considerations for Defense Support to Civil Authorities 

Preface 

This document is intended to provide a basic guide for legal advisors as they encounter the 
complicated questions surrounding legal considerations related to the provision of defense 
support to civil authorities.  Now more than ever, defense support to civil authorities is a 
critically important area of operations – and accordingly, the law.  While traditional international 
and state-to-state armed conflict still occurs in parts of the world, many countries are facing 
threats within or near their own borders.  These internal armed conflicts and threats include the 
rise of civil unrest, armed criminal gangs, narcotrafficking and narcoterrorism, human 
trafficking, and environmental threats, such as earthquakes, mudslides, and other natural 
disasters.  

For some countries, including countries in Latin America, these threats have existed for years 
and have evolved from simmering concerns to full-blown threats to national security and 
stability.  Accordingly, where in the past civil authorities handled the bulk of these threats, civil 
authorities are increasingly turning to defense forces to provide support. 

As a result, legal advisors must understand the legal considerations inherent to the nature of these 
internal conflicts and threats so they are prepared to advise defense forces and their commanders 
on how they may employ their resources to support civil authorities. 

1. Introduction 

a. Overarching principles that may govern defense support to civil authorities: 

 Every opinion and action must be consistent with the Constitution, the 
system of government it prescribes, and the prerogatives, 
responsibilities, and constraints that flow from the Constitution to 
national and local governments;    

 Legal advisors function best when they understand each other and the 
supporting legal authorities they bring with them, regardless of the 
uniform and emblems they wear; and 

 Especially in the midst of crisis, legal advisors must ensure that timely, 
actionable legal advice is provided to support decision makers and 
responders.  

b. Specific goals for legal advisors involved in defense support to civil authorities: 
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 Clear Objective: understand the mission and the legal task at hand, 
remembering that legal counsel should drive to a desirable and desired 
outcome that supports the mission and is consistent with the Constitution 
and key authorities and policies; 

 Effective Presence: be active and not passive, providing precise, 
actionable, and timely legal advice at the place it is needed most, and 
remembering that there is no substitute for physical presence at the point 
of decision; 

 Unity of Effort: integrate the authorities, capabilities, and perspectives of 
all partners, frequently assembling and relying on diverse legal teams 
and the power of collaboration, and helping decision makers understand 
that sometimes there is greater strength in unity of effort than unity of 
command; 

 On-Scene Initiative: act deliberately and decisively when recourse to 
remote senior counsel is not possible; 

 Flexibility: adjust past experience, knowledge, and abilities to the 
contingency at hand, remembering that rapid linear or parallel change in 
the character and demands of a response is the rule and not the 
exception; 

 Managed risk: base advice on the best facts and law available, accepting 
legal risk to achieve the mission without placing the decision maker or 
others in significant jeopardy, and remembering that the decision maker, 
not the attorney, decides with a sound understanding of the risks; 

 Restraint: provide an accurate and honest appraisal of applicable law – 
even if it may constrain operations, providing advice that respects the 
role of other partners, and remembering to preserve and respect the civil 
liberties and dignity of civilians at all times. 

2. Overview of Domestic Support Operations 

a. Identify tasks of defense forces 

 Fight wars 

 

 Protect homeland from direct, foreign attack 

 

 Protect homeland from internal threats 
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 Protect homeland from environmental / natural threats 

 

b. Identify limits to the scope of proposed domestic support operations 

 

 Constitutional constraints 

 

 Statutory, including fiscal law, constraints 

 

 Policy limitations 

 

c. Consider criteria against which all requests for support are evaluated 

 
 Legality – compliance with the law 

 
 Lethality – potential use of lethal force by or against defense forces 

 
 Risk – safety of defense forces 

 
 Cost – who pays and the impact on defense budget 

 
 Appropriateness – whether it is in the interest of defense to provide the 

requested support 
 

 Readiness – impact on defense ability to perform its primary mission 
 

3. National Response Structure  

a. Identify need to coordinate the national government’s resources in response to, or 
recovery from, terrorist attacks, major disasters, or other emergencies 

b. Determine whether there exists a national response framework – a comprehensive, 
national, all-hazards approach to domestic incident management across a spectrum of 
activities 

 Address the principles, participants, roles, and structures of local, state, 
and national governments - and each entity’s respective agencies 

 Determine what coordinating structures are used to manage declared 
emergencies or declared disasters 
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c. In evaluating a national response framework, consider: 

 Preparedness - planning, procedures and protocols, training and 
exercises, personnel qualifications and certification, and equipment 
certification 

 Communication and information management - should have common 
plans, standards, and communication architecture 

 Resource management – planning, use of agreements, categorizing 
resources, resource identification and ordering, and effective 
management of resources 

 Command and management 

 Ongoing management and maintenance 

d. Identify primary legal authority for national emergency and disaster assistance to 
state and local governments 

 Determine whether head of state has authority to provide domestic 
support to governors, and if so, under what circumstances 

4. Chemical, Biological, Radiological, Nuclear, and Enhanced Conventional Weapons 
(CBRNE) Consequence Management 

a. In assessing Requests for Assistance, legal authorities should consider: 

 Legality – compliance with the law. 

 Lethality – potential use of lethal force by or against defense forces. 

 Risk – safety of defense forces. 

 Cost – who pays and the impact on defense budget. 

 Appropriateness – whether it is in the interest of defense forces to 
provide the requested support. 

 Readiness – impact on defense ability to perform its primary mission. 

b. Identify specialized defense CBRNE responders 

c. Identify special legal considerations during CBRNE Consequence Management 
Operations: 
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 Quarantine / isolation 

 Environmental compliance 

 Health care licensure 

 Mortuary affairs 

5. Defense Support to Civilian Law Enforcement 

a. Consider what limits exist in providing defense resources to civilian law enforcement 
agencies 
 

 Constitutional limitations 
 

 Statutory limitations 
 

- to whom do the limits apply? 
- all services? 
- all servicemembers? 

- where geographically do the limits apply? 
- when do the limits apply? 
 

 Policy considerations 
 

b. In evaluating the issue, identify the authority and limits that exist with respect to: 
 

 Use of information 
 

 Use of defense personnel, including direct assistance, training, and use 
of defense personnel to operate or maintain equipment 

 
 Use of defense equipment and facilities, including maintenance and 

operation of equipment 
 

6. Civil Disturbance Operations 

a. Identify legal constraints to the provision of national forces in support of state and 
local authorities to civil law and order 

 Constitutional limitations 

 Statutory limitations 
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 Policy considerations 

b. All requests for defense support must be evaluated against certain criteria: 

 Legality – compliance with the law 

 Lethality – potential use of lethal force by or against defense forces 

 Risk – safety of defense forces 

 Cost – who pays and the impact on defense budget 

 Appropriateness – whether it is in the interest of defense to provide the 
requested support 

 Readiness – impact on defense ability to perform its primary mission 

c. Consider responsibilities and relationships of parties involved in civil disturbance 
operations 

 Consider what Rules for the Use of Force (RUF) apply 

 Other legal considerations: 

- billeting of troops 
- intelligence 
- claims 
- medical support 
- ordinances, restrictions, and interference with national forces 
- loan and lease of defense force equipment 
 

7. Counterdrug Operations 

a. Consider what types of support may be provided by defense forces 

 Maintain and repair equipment made available by defense forces 

 Transport personnel, supplies and equipment to facilitate counterdrug 
activities 

 Establish and operate bases of operations and training facilities to 
facilitate counterdrug activities 

 Train law enforcement personnel on counterdrug tactics 

15 
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 Detect, monitor, and communicate the movement of air and sea traffic 

 Construct roads and fences and install lighting to block drug smuggling 
corridors across international boundaries 

 Establish command, control, communication, and computer networks for 
improved integration of law enforcement, active defense force, and other 
activities 

 Provide linguist and intelligence analyst services 

 Conduct aerial and ground reconnaissance 

b. Consider criteria for determining whether to provide support 

c. Additional legal considerations: 

 Weapons qualification and training of troops 

 Arms and ammunition security 

 When force may be used 

8. Defense Support to Special Events 

a. Determine what authority exists that permits provision of support for special events, 
including community support 

 Constitutional 

 Statutory 

 Policy considerations 

b. Once determine that authority exists, consider: 

 What type of support is to be provided - examples include equipment, 
personnel, technical support, managerial advice, or guidance 

 What type of funding will be used - support may be provided on a 
reimbursable or non-reimbursable basis 

 Who will be approval authority for requests 
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9. Miscellaneous Domestic Support Operations 

a. Consider disaster and domestic emergency assistance - identify needs for support and 
how to define emergency 

 Natural disaster 

 Military attack 

 Technological emergency (cyber attack, power blackout) 

b. Identify under what circumstances defense support is envisioned, and identify what 
the limitations are to such support 

c. Consider what type of environmental missions the defense forces will support, if any 

d. Consider what types of missions in support of law enforcement the defense forces 
will conduct 

e. Consider what type of community assistance, if any, the defense forces will provide 

10. Intelligence Oversight and Information Handling During Domestic Support 
Operations 

a. Identify limits, if any, to the use of defense intelligence components in domestic 
support operations 

 
b. Identify restrictions, if any, to information handling and consider the role of defense 

non-intel components 
 

11. Reserve and Civil Patrol Components – Status and Relationships 

a. Identify and specify roles of reserve components, national guard, and other units in 
defense support of domestic operations 
 

12. Rules for the Use of Force (RUF) for National Forces 

a. Legal advisors must understand both the substantive law that governs RUF, as well as 
procedures necessary to modify the RUF 

b. RUF drafters must look at considerations similar to those applicable to Rules of 
Engagement 

 What is command’s mission and commander’s concept of the operation? 
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 What type of unit is involved, what weapons and equipment will it 
deploy with, and what is level of training for the domestic use of force 
with the assigned weapons? 

 What threats could the command face? 

 What kind of interaction and exposure to the general public will 
servicemembers face? 

 What resources are available for pre-deployment RUF training? 

 Does the training program address the issues involved with RUF, so as 
to minimize conditions for misapplication of the rules with the potential 
for significant legal consequences for servicemembers and the 
command? 

 Does the mission being planned nest well with the Standing Rules for 
the Use of Force (SRUF) or should the commander seek to augment the 
SRUF by submitting a request for a mission-specific RUF? 

c. In analyzing RUF, the legal advisor must determine: 

 For what events the RUF will apply 

 To whom the RUF will apply 

 What legal, policy, and practical limitations for the use of force exist 

d. Once make those determinations, legal advisor must: 

 Develop training opportunities to implement the RUF - identify legal 
advisor role in such training 

 Identify role of legal advisors in advising or reviewing investigations 
into incidents involving use of force by servicemembers 

 Identify role of legal advisors in civil or criminal proceedings for a use 
of force incident - such as a trial counsel or trial defense counsel 

 Consider practical aspects of deadly force confrontations 

- what capabilities and limitations do servicemembers have 
- equipment 
- skill and training for confrontations 
- training on RUF law and policy 
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- what should legal advisors know about potential attackers 
- what physical reactions will affect servicemembers during        

and after use of force incidents 
- physical and psychological effects 
- consider them when judging a servicemember’s reactions 

and statements in the aftermath of a shooting incident 
 

e. Understand the legal authority and standard for defense use of force in domestic 
operations 
 

 Do not confuse the Law of War with the domestic law on the use of 
force 
 

 Do not confuse the law of individual self-defense of a private individual 
with the authority of self-defense for government officials 

 

f. Consider liability for servicemembers, leaders, and RUF drafters in the use of force 
situations  
 

 National civil liability 
 

 National criminal liability 
 

 State or local liability 
 

 Other investigations 
 

13. Funding Domestic Support Operations 

a. Understand basic fiscal framework for funding and what limits exist 
 

b. Analyze whether funding limits vary by type of operation - disaster relief, 
peacekeeping, etc. 

 

Conclusion 

This document should be considered a resource for legal advisors when addressing issues related 
to the provision of defense support to civil authorities.  While by no means all-inclusive, this 
document raises key legal considerations, and should serve as a ready resource for legal advisors 
as they advise their commanders. 




