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1.  Purpose.  To implement the Freedom of Information Act (FOIA) Program (Reference, DoD 5400.7-R) by establishing procedures and designating within the Headquarters, United States Southern Command (HQ USSOUTHCOM) and the assigned Security Assistance Organizations (SAOs), a single point of contact for processing requests for release of information under the FOIA Program.  The provisions of this regulation also identify positions authorized to deny requests for information in accordance with the FOIA.

2.  References.

a. Section 552 of Title 5, United States Code “Freedom of Information Act”

b. DoD Regulation 5400.7-R, DoD Freedom of Information Act Program, September 1998

c. Executive Order 12958 Classified National Security Information

d. Executive Order 13142 Amendment to Executive Order 12958 Classified National Security Information

3.  Responsibilities.  The FOIA office in the Directorate of Manpower, Personnel and Administration (SCJ1-A/FOIA), HQ USSOUTHCOM, is designated the point of contact to exercise primary responsibility for processing requests under the FOIA program for release of information maintained by HQ USSOUTHCOM.

4.  Initial Denial Authorities (IDAs).  Directors or heads of each staff element in HQ USSOUTHCOM and their deputies, commanders of each SAO and their deputies, and the 

FOIA Coordinator, are designated Initial Denial Authorities (IDAs).  A decision by any IDA not to release documents responsive to a request under the FOIA Program shall be made only after consultation with SOUTHCOM’S Staff Judge Advocate (SCSJA).

NOTE
References a and b require that the denial of any information responsive to a request must be based on one or more of the exemptions listed in Appendix A.
5. Procedures.

a.  Screening and Referral:  SCJ1-A/FOIA, upon receipt of a FOIA request, shall:

(1)  Screen the request to determine whether it complies with the procedural requirements of the FOIA and describes records well enough so that they can be located with a reasonable amount of effort.  Requests that do not meet the requirements outlined in the FOIA Program will be returned to the requester with a brief explanation why the request cannot be processed.

(2)  FOIA requests that pass initial screening, shall be processed as follows:

(a) Assign a case number to the request.  

(b) Prepare and mail a letter to the requester indicating receipt of the request and the case number assignment.

(c) Refer request to the office(s) having primary responsibility for records of the type requested.  In cases of doubt, requests will be referred to all relevant HQ USSOUTHCOM elements.

b.   Search:  Each office or staff element to which a FOIA request has been tasked, pursuant to paragraph "5.a.(2)(c)" above, shall:

(1)  Designate a FOIA Officer (permanent personnel) within their directorate who will be the point of contact for the FOIA actions in their directorate.  This designee must be available for annual training on the FOIA Program.

(2)  Assign an employee familiar with the files to search the files for documents relating to the request.

(3)  Records responsive to the request, which are located during the search, shall be forwarded to SCJ1-A/FOIA in the following manner:

(a)  All records responsive to the request, which can be released in their entirety, shall be copied and sent to SCJ1-A/FOIA for further processing and submission to the requester. 

(b)  If an exemption applies to any portion of the record, then submit two copies to SCJ1-A/FOIA:  one sanitized copy with appropriate exemptions annotated at each redaction, and one un-sanitized copy.  Both copies will be processed through SCSJA for legal review.  SCJ1-A/FOIA will coordinate with the FOIA Officer on SCSJA’s legal review prior to release.

(c)  If any responsive documents originated at an agency outside of HQ USSOUTHCOM, or contain information derived from a non-HQ USSOUTHCOM source, then one copy of the documents should be provided to SCJ1-A/FOIA.  The office that located the documents should identify the other agencies that must review the information, and bracket any information that USSOUTHCOM should deny.

(d) If no records are found responsive to the request, submit a “No Records Found” memorandum to SCJ1-A/FOIA.

NOTE

Each office/directorate that is tasked must submit a written response to the FOIA Coordinator, whether or not any information is found responsive to a request.  SCJ1-A/FOIA will file each response with the applicable FOIA request for future reference and possible appeals.

c.  Referrals:  Other government agencies may refer their, or USSOUTHCOM documents, located in response to a FOIA request to SCJ1-A/FOIA for review and release determination.  In these cases, the appropriate HQ SOUTHCOM offices will be tasked to review the referred documents.  If it is determined that some information within the documents is exempt from release, the office will return the documents to SCJ1-A/FOIA with the exempt information bracketed.  If there is no objection to the release of the information, SCJ1-A/FOIA will be advised.

d.  Determination of Releasability:  Each IDA reviewing a document for determination of releasability shall:

(1)  Review the document and, in consultation with SCJ1-A/FOIA, determine whether the entire document is, or portions of it are exempt from release under FOIA regulations, and

(2)  Annotate the document(s) reflecting which portions are not releasable and the authority for withholding release.  When a document or portion of a document is not releasable because it is classified, the IDA shall notify SCJ1-A/FOIA in writing, which criteria in Executive Order 12958 applies and explain the reason(s) the material should be withheld.

e.  Notification to Requester:  SCJ1-A/FOIA will notify the requester of receipt of the request within 20 working days.  The determination to release or withhold the requested documents shall be made as soon as the records are available for release.  When it is impossible to make a determination of releasability within the 20 workday time frame, SCJ1-A/FOIA will contact the requester to coordinate additional processing time.

f.  Costs:  Costs are determined and collected in the following manner:

(1)  Each office or element tasked with processing a FOIA request shall monitor processing costs using DD Form 2086 provided by SCJ1-A/FOIA.

(2)  There are four cost categories.  The category that a requester falls into will determine what they are required to pay:

(a)  Commercial.  Requesters who seek information for a use or purpose that furthers their commercial, trade, or profit interest are considered commercial requesters.  Commercial requesters are required to pay all fees for search, review, and duplication.

(b)  Educational.  Institutions of education, including preschools, elementary or secondary schools and institutions of higher learning qualify as educational institutions.   The records must be sought in furtherance of scholarly research.  Educational requesters pay only duplication fees, unless it is determined that fees are waived or reduced in the public interest.  Requesters in this category only pay for duplication charges in excess of 100 pages.

(c)  Non-Commercial Scientific.  A non-commercial scientific institution is operated solely for conducting scientific research.  The records must be sought in furtherance of scientific research.  Like educational requesters, these requesters pay only duplication fees, unless it is determined that fees are waived or reduced in the public interest.  The first 100 pages are provided at no cost.

(d) All Others:  Requesters who do not qualify in another category are considered “other” requesters, and normally make requests for agency records for their personal use.  “Other” requesters receive two hours search, all review costs, and the first 100 pages at no cost. 

(3)  Each office or element tasked with processing a FOIA request will notify 

SCJ1-A/FOIA if the applicable search, review, and/or duplication costs are expected to be excessive for the FOIA request.  SCJ1-A/FOIA must inform the requester of the estimated excessive cost to coordinate continuance, adjustment, or termination of the FOIA request.

(4)  Collection of fees.  When payment for a FOIA request is required, SCJ1-A/FOIA will have the requester pay by check.

(a) The check is to be made payable to “Treasurer of the United States.”

(b) SCJ1-A/FOIA will give all FOIA payments to SCJ8 for processing.

(c) SCJ8 will apply the appropriate accounting classification to the payment to associate the funds as payment received under the FOIA Program.

6.  Responses to the Requester.  All FOIA responses from the staff offices and SAOs will be forwarded to SCJ1-A/FOIA who will consult with SCSJA to determine releasability of the information and prepare the final response to the requester.

The proponent agency of this regulation is the Headquarters, US Southern Command.  Users are invited to send comments and suggested improvements directly to HQ USSOUTHCOM, 3511 NW 91st Avenue, Miami, Florida 33172-1217.
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Appendix A

FOIA Exemptions

Records (or portions of records) will be disclosed unless that disclosure harms an interest protected by a FOIA exemption.  The nine FOIA exemptions are cited in the Act as 5 U.S.C. 552(b)(1) through (b)(9):

· (b)(1) – records currently and properly classified in the interest of national security

· (b)(2) – records related solely to internal personnel rules and practices, which if released would allow circumvention of an agency function

· (b)(3) – records protected by another law that specifically exempts the information from public release

· (b)(4) – trade secrets and commercial or financial information obtained from a private source which would cause substantial competitive harm to the source if disclosed

· (b)(5) – internal records that are deliberative in nature and are part of the decision making process that contain opinions and recommendations

· (b)(6) – records which if released, would result in a clearly unwarranted invasion of personal privacy

· (b)(7) – investigatory records or information compiled for law enforcement purposes

· (b)(8) – records for the use of any agency responsible for the regulation or supervision of financial institutions

· (b)(9) – records containing geological and geophysical information (including Maps) concerning wells
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